Kansas Memory QD) K

SOCIETY
Brief for the State. The State of Kansas ver sus Joseph E. M cNaught

Brief for the State in the Supreme Court of the State of Kansas. The State of Kansas, plaintiff versus Joseph E.
McNaught, Defendant.

Creator: Kansas. Supreme Court
Date: 1885

Callnumber: K 178.5 Pam. v. 3 no. 39
KSHS Identifier: DaRT ID: 211822
Item Identifier: 211822

www.kansasmemory.org/item/211822

www.kansasmemory.org/item/211822
Kansas Memory is a service of the Kansas Historical Society ~ kshs.org


http://www.kansasmemory.org
http://www.kshs.org
http://www.kansasmemory.org/item/211822

Kansas Memory

Brief for the State. The State of Kansas ver sus Joseph E. McNaught

www.kansasmemory.org/item/211822 ~ Page 1/33
Kansas Memory is a service of the Kansas Historical Society ~ kshs.org



http://www.kansasmemory.org
http://www.kshs.org

Kansas Memory

Brief for the State. The State of Kansas ver sus Joseph E. McNaught

KANSAS
HISTORICAL
SOCIETY

IN THE SUPREME COURT

OF THE STATE OF KANSAS.

THE STATE OF KANSAS, Plaintiff,

vs. No. 4377.
JOSEPH E. MoNAUGHT, Defendant.

BRIEF FOR THE STATE.

THIs is a prosecution for a violation of the prohibitory
liquor law, appealed to this court from the distriet court of
Crawford county. The complaint upon which the defendant

was tried reads as follows, (omitting caption and verification :)

Jouy Tontz, being duly sworn, on his oath says: That on or about
the 6th day of July, 1885, in the city of Girard, at the county of Craw-
ford, in the State of Kansas, one Joseph E. McNaught, then and there
being, and then and there having a permit to sell intoxicating liquors
as provided by law, did then and there unlawfully sell intoxicating
liquors to eertain persons whom he, the said Joseph E. MeNaunght, then
and there had reason to believe purchased said intoxicating liguors for
other than the excepted purposes, to wit: medical, scientifie, and me-
chanical purposes, contrary to the form of the statute in such cases
made and provided, and against the peace and dignity of the State of
Kansas.

Second. And affiant further saith, that on or about the 6th day of
July, 1885, in the city of Girard, at the county of Crawford, in the
State of Kansas, one Joseph E. McNaught, then and there being, and
there having a permit to sell intoxicating liquors as provided by law,
did then and there unlawfully sell intoxicating liquors to certain per-

R
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83, Comp. Laws, the defendant filed a plea in abatement,
which reads as follows, to wit, (omitting caption :)

And the said Joseph E. MeNaught, in his own proper person,
cometh into court here, and, having heard the first, second and third
counts and charges as therein set forth read, sayeth that the State ~o0s
ought not further to prosecute the said counts, charges, and eomplaint
against him, the said Joseph E. McNaught, because he sayeth that
heretofore, to wit, at the August and September term of the distriot
court of the eleventh judicial distriet of the State of Kansas, sitting
within and for the county of Crawford and State of Kansas, at the fall
term thereof, A. D. 1885, it was then and there presented that the said
Joseph E. McNaught, then and there described as Joseph E. McNaught,
late of Girard, in the county aforesaid, druggist, on the 6th day of July,
1885, in each of said counts, and upon the fourth count of said charge
and complaint, the jury, duly impaneled, sworn, and charged to try
the said four counts as charged in said eomplaint, rendered a verdict
| at the fall term of said court, A. D. 1885, in words and figures as fol-
' lows, to wit: [Caption.] '

We, the jury, find the defendant, Joseph E. McNaught, guilty as
charged in the fourth count in the complaint in this action, in the
form and manner therein charged, under the election of the county
attorney thereon. Which verdiet is indorsed as follows: * $326. State
vs. McNaught. Verdiet. Filed September 1, 1885. T. H. Kidder, * .
Clerk Distriet Court; by M. A. Wood, Deputy.”

The said charge and complaint at the fall term of said court, upon

| whieh this defendant was tried, was the same identical complaint that
he is now charged with, and upon whicli he was tried at the January
term, 1886, and not other and different, and is in words and figures as
follows, to wit:

[Here is set out in said plea exact copies of the four eounts contained
in the complaint upon which said defendant was tried in the justice's
court, and at the August term of the Distriet Court of Orawford county,
Kansas. And then immediately after the close of the fourth count of
said complaint, said plea contained as follows, to wit:]

Upon said four eounts and verdict a judgment was rendered by this
court, which appear by the journal and record thereof, and is here re-
ferred to and made & part of this plea, as by the records thereof more
fully and at large appears, which judgment still remains in full force
and effect, and not in the least reversed or made void; and the said
Joseph E. MeNaught in fact sayeth that he, the said Joseph E. MeNaught,
and the said Joseph E. McNaught so charged and acquitted as last afore- 4
said, are one and the same person, and not other and different persons.

And that the said misdemeanors of which he, the said Joseph E.
MeNaunght, was so charged and aequitted as aforesaid, and the misde-
meanors of which he is nowcharged, are one and the same misdemeanors,
and not other and different misdemeanors.

.._.__-‘_,.“..t

—4
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And this he, the said Joseph E. MeNaught, is ready to verify; where-
fore he prays judgment, and that by the court here he may be dismissed
and discharged from the said premises in the three present counts and
charges 80 as aforesaid specified. Jos. MoNavent.

The State demurred to this plea, but the court on its own
motion refused to receive and entertain the plea, and ordered
it to be stricken from the files of the cause becanse the same
was not verified by the party offering the plea— under sec.
162, ch. 82, Comp. Laws, which reads:

“8Ec. 162. No plea in abatement or other dilatory plea to an indiet-
ment or information shall be received by any court unless the party

affirming such plea shall prove the truth thereof by affidavit or some
other evidence,”

The defendant asked leave to verify the same, which was
granted, but the plea was not refiled nor action requested
thereon. (See record, p. 362.)

Upon the introduction of evidence by the State, the defend-
ant objected to any evidence being introduced, for the reason
that no one of these counts states facts sufficient to constitute
a cause of action against the defendant under the laws of the
State of Kansas; that there was no legal or valid complaint,
or information, or charge or accusation against the defendant
under any of the counts in the complaint, and that there is
no complaint or legal information filed in this cause against
the defendant ; and asked for his discharge.

This objection and request were overruled.

After the State rested, the defendant moved the prosecution
be required to elect upon which of the four counts it would
rely for convictions, and also upon what particular sales or
supposed transaction and offenses or offense it would rely for
conviction under the count or counts it should elect to prose-
cute under or upon. The State elected to rely upon all the

- counts in the complaint for conviction,

Upon the first count it elected to rely for a conviction upon
sales made by the defendant to the witness, John Sommers,
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Upon the second count it elected to rely upon sales made
by the defendant to one W. H, Colean.

The defendant moved to further compel the State to make
its election more definite and certain, by stating what particu-
lar sale or transaction, and to name some particular sales to
said Sommers and Colean upon which it would rely ; which
motion the eourt overruled.

The evidence is voluminous, and running through it are
numerous objections and exceptions. The defendant, in his
brief, refers to but few objections and exceptions of this kind.
The first is a question found on lines 20 and 21 of page 57
of the record. The second is the question, and the answer to
the question, found in the lines 13, 14 and 17 of page 63 of
the record. After the conclusion of the evidence the court
instructed the jury as follows (omitting caption):

Gentlemen of the Jury: You have been impaneled and are called upon
in this cause to determine by your verdiet herein the question of whether
or not the defendant, Joseph E. McNaught, is guilty of the offenses im-
puted to him. He is charged by complaint filed in this court in four
counts, this case coming into this court on appeal from justice's court,
as follows:

(Here I read the complaint in each of its counts, and make the same
a part of the statement of this case.)

Which eonstituted what is known in the law of this Btate as a misde-
meanor in each of said counts, for which the defendan# if guilty, may
be punished as provided by law.

All the averments of this complaint as to each of said counts are de-
nied by the defendant.

Of this charge and erime, and each of them separately, said defend-
ant, Joseph E. McNaught, is presumed to be innocent, and he may have
the right to and does stand upon the presumption of such innocence
until every material allegation of said complaint, and every ingredient
of the offenses or erimes therein charged against defendant, are proved
by the evidence in this case beyond a reasonable doukt; for the defend-
ant is presumed to be innocent until the contrary is proved.

And when there is a reasonable doubt whether his guilt is satisfac-
torily shown, he must be acquitted.

To this extent the law is a shield and a proteetion to the said defend-
ant without evidence on his part, and it so stands until broken down, or
overcome by the evidenece in this case, which satisfies your minds beyond
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a reasonable doubt of the guilt of the said defendant, as charged in said
complaint; and if you entertain such doubt in this case from the evi-
dence therein, upon any single fact or element necessary to constitute
said erime, it is your duty to give said defendant the benefit of such
doubt, and acquit him.

A reasonable doubt in this prosecution is that state of the ease which,
after the entire comparisons and consideration of all the evidence in
the case, leaves your minds in that condition that ybu cannot say that
you feel an abiding conviction to a moral certainty of the truth of the
aforesaid charge, that is, to a certainty that convinees and directs the
understanding, and satisfies the reason and judgment of you who are
bound to act conscientiously upon the evidence in this case, as the court
has permitted it to go to you. ;

In considering this case you should not go beyond the evidence to
hunt for doubts, nor should you entertain such doubts from mere ca-
priee, or such as are based npon groundless conjecture.

Such doubt must arise, if at all, from a candid and impartial con-
sideration of all the evidence in the case.

Section 1, Laws 1881, chapter 128; sec. 1, Laws 1885, chapter 149;
sec. 2, Laws 1885, chapter 149; sec. 8, Laws 1885, chapter 149; sec. 5,
Laws 1881, chapter 128; sec. 6, Laws 1881, chapter 128; sec. 6, Laws
1885, chapter 149; see. 10, Laws 1881, chapter 128; sec. 14, Laws 1885,
chapter 149; sec. 17, Laws 1881, chapter 128 — these are the sections of
the statute under whiech the several counts in this complaint are drawn
and this action now being prosecuted, which read as follows:

(Here I read the said sections in the order above set out, and make
the same a part of these instructions.)

It will be observed from the reading of these sections that the man-
ufacture and sale, or the bartering of any spiritnous, malt, vinous, fer-
mented or other intoxicating liquors, except for medical, seientific and
mechanical purposes, is unlawful and criminal in this State.

You will also observe therefrom that the only persons having author-
ity, or authorized to manufacture, sell, or barter for those purposes are
manufacturers and druggists who have permits so to do as provided in
sections one and six, just read you; hence, among the important and

pertinent questions for you to determine from the evidence in this °

case upon the first count set out in this complaint under the election
of the county attorney to which your attention will be called are:

1st. Did said defendant, at the eity of Girard, in the county of Oraw-
ford and State of Kansas, within the time hereinafter charged you, sell
intoxieating liquors?

2d. Did he have a permit to do so, as provided by law?

3d. Did he unlawfully sell intoxicating liquors to ecertain persons
who he then and there had reason to believe purchased said intoxicat
ing liquors for other than medieal, seientific and mechanieal purposes
—all as charged in the first count in the complaint in this action, in
the form and manner therein charged? J

s
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If you answer all these questions in the affirmative from the evi-
dence in this case beyond a reasonable doubt, and so believe them to
be affirmatively true, and resolve them all against the defendant, you
will be jusfified in finding the defendant guilty as charged in the first
count set ount in the complaint, otherwise you should acquit him on
that count.

And the important and prineipal questions for you to determine
from the evidence in this case under and by the terms of the second
eount set out in the complaint are:

1st. Did the defendant, in the city of Girard, at the county of Craw-
ford and State of Kansas, within the time hereinafter charged you, sell
intoxicating liguors?

2d. Did he have a permit so to do as provided by law?

3d. Did he then and there unlawfully sell intoxicating liquors to cer-
tain persons who then and there were in the habit of becoming intoxi-
cated as charged in the second count in the complaint in this action
—allin the form and manner therein charged under the election of the
county attorney, to which your attention will hereafter be called?

If from the evidence in this case under the rules herein given you
beyond a reasonable doubt, you answer all these questions in the
affirmative and so believe them all to be affirmatively true, and as such
s0 resolve them all against the defendant, you will be justified in finding
the defendant guilty as charged in the second eount in the complaint;
otherwise, you should acquit the defendant on said count. :

And the important and pertinent questions for yon to aseertain and
determine from the evidence in this case on the third count in said
eomplaint are:

1st. Did the defendant, in the eity of Girard, in the county of Craw-
ford and State of Kansas, within the time hereinafter charged you, sell
intoxicating liquors?

2d. Did he have a permit so to do as provided by law?

3d. Did he then and there unlawfully and knowingly allow intoxicat-
ing liquors, sold by him as a medicine and otherwise, to be drank on his
premises —all as charged in the third count set out in the complaint in
this action in the form and in the manner therein, under the election
of the county attorney on this count, to which your attention will here-
after be called?

If, from the evidenece in this case beyond a reasonable doubt, you an-
swer all these questions in the affirmative, and so believe them to be
affirmatively true, and so vesolve them all against the defendant, you
will be justified in finding the defendant guilty as charged in the third
count in the information; otherwise, you should aequit the defendant
on that eount. .

And the perfinent and important questions for you to determine
from the evidence in this case on the fourth count in the complaint are:

1st. Did the defendant, in the city of Girard, in the county of Craw-
ford and Btate of Kansas, at or about the time therein charged under
the rule herein given you, sell intoxieating liquors?

.\H
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3d. Did he then and there unlawfully sell intoxicating liquors with-
{ out having presented to him therefor the written or printed preserip-
: tion of any practicing physician, or any written or printed statement
of the purchase of said liquors, as provided in section three (3) just
— read you—all as charged in the fourth connt in the eomplaint in this ac-
tion, in the form and in the manner therein charged, under, the election
of the county attorney, to which your attention will hereafter be di-
rected?

If, from the evidence in this case beyond a reasonable doubt, you
answer all these guestions in the affirmative, and so believe them to be
aflirmatively true, and so resolve them all against the defendant, you
will be justified in finding the defendant guilty as charged in the fourth
count set out in the complaint, otherwise you should acquit him on that
count; and relative to all of said counts, I may say to you that all
spirituous, malt, vinous and fermented liquors to be used as a beverage
are considered and held to be intoxicating within the provisions and
meaning of said acf, and this is conclusive upon you, and if youn believe
from the evidence in this case beyond a reasonable doubt that the de- -
fendant has sold spirituous, malt, vinous, or fermented liguors, or either
of them, as charged in said complajat in either count thereof.

Then as to such count as you 40 so believe the statute steps in and
defines them and each of th o sold, if any, to be intoxicating, and it

w" \ is not for witnesses to say wiether such liguors, or either of them, are
intoxicating or not. ‘

The provisions of the statute are absolutely conclusive upon that
class of liquors, and e efTect of the same as to their and each of their
intoxieating qualitiés, and it makes no differenee what youn or I or wit-
nesges may think’about it.

The Legislaéure have defined, and have the right so to do, what class
of liquors skhll be held to be intoxiecating within the terms of said act,
and having done 80, you cannot now inquire into the effect of the pro-
hibited€lass as to their being intoxicating or otherwise. -

At it is not by the name the liquor is called that we are to be abso-
luitly governed and controlled.

The question is, are they or either of them (if any) either spirituous,
malt, vinous, or fermented?

If 50, they come within the intoxicating elass.

If they do not come absolutely within the inhibited rules and said
class, if they do not come absolutely within the intoxicating class and
rules mentioned in said statute, then in such case by whatever name the
liguor is called, it is a question which may be inquired into—a question
of faet to be found and determined from the evidence m this case, un-
der the rules laid down, whether or not the liquor or mixture sold (if
any) will, taken as a beverage, produce intoxication.

A spirituous liguor is one pertaining to or partaking of distilled
spirits, partieularly aleoholic spirits distilled, as whisky, gin and brandy.

2d. Did he have a permit as a drug.giat. 80 to do? '

www.kansasmemory.org/item/211822 ~ Page 10/33
Kansas Memory is a service of the Kansas Historical Society ~ kshs.org


http://www.kansasmemory.org
http://www.kshs.org

Kansas Memory

Brief for the State. The State of Kansas ver sus Joseph E. McNaught

KANSAS
HISTORICAL
SOCIETY

10

A malt liquor is one made of or containing malt brewed, as beer, ale
and porter.

An intoxieating liquor is one which produces or is caloulated to pro-
doce when drank, either drunkenness, inebriation or a besotted mind,
or a besotted condition of the person, or extreme mental excitement, or
a high degree of exhilaration of the person drinking the same, depend-
ent in a large degree as to its effect upon the temperament, constitu-
tion and condition (mental and physical) of the person drinking the
same, at the time it is so taken.

The aet to which your attention has just been called, aims at the
evil of intemperance, the suppression of the sale of intoxicating liquors
in this State to be used as a beverage, and it in no wise seeks to prevent
or interfere with the sale of such liquors as are not intoxicating in their
effect when used as a beverage; hence it is not every liguor which may
have spirituous or malt qualities therein, as above defined, in a small
per cent., that are prohibited.

The spiritnous or malt qualities of such liquors, whichever they may
be (if any), according to their class, must predominate, and must be
sold for and to be used as a beverage, and produce in their effect, when
80 used or drank, intoxication.

What is known as and commonly ealled whisky, in the absence of evi-
dence to the contrary is presumed to be a spirituous liguor, and what is
commonly known as and ealled beer, in the absence of evidence to the
contrary is presumed to be a malt liquor, and each of said liguors, in
the absence of any evidence to the contrary, are presumed to be intoxi-
cating liquors.

The Legislature of this State have placed the retail sale of intoxicat-
ing liquors exclusively in the hands of the druggists of the State, on
account of their supposed knowledge and learning in its use as a medi-
cine and their responsibility and integrity in the handling thereof, and
the law demands at their hands that they shall honestly and faithfully
carry out and observe the great frust imposed in them and upon them
by the law to which I have directed your attention, and the law pre-
sumes that they do in good faith and honestly carry out its provisions
and observe its terms, and that they do not knowingly violate any of its
provisions; and this presumption shields the defendant in this prose-
cution in each eount thereof until the contrary shall be made to appear
by evidence (if at all). T may also say to you what the defendant may
do by himself, he may do by another under his control and direction
and with his knowledge and consent (if at all); hence in this case, if
you believe from the evidence in this case beyond a reasonable doubt
that the defendant, by any of the persons to whom your attention has
been directed, and as claimed by the State to have sold as charged in
these counts in this complaint, either as partner, agent, servant or
employé, by the direction of this defendant, and under his control, did
sell as charged in any of the counts set ount in this complaint, then as
to such count, if any, the act of such persom, if any, is the act of the
defendant, and he may and should be held accountable therefor,

L

7
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I may also say to you that the probate judge of this (Crawford)
county is the only person authorized by law to grant a permit to any
person to sell or barter, or manufacture and sell, any spirituous, malt,
vinous, fermented or other intoxieating liquors in this (Crawford)
county, and he has been upon the stand and testified, and the record of
his office relating to permits have been offered in evidence for the pur-
pose of showing that the defendant had a permit to sell intoxicating
liquors for medical, seientifie and mechanieal purposes, and 1 say to
you that the record of permits is valid and lawful upon its face.

The defendant has offered no evidenece on this point, and it is for
you to determine from all this evidence, under the roles herein given
you, whether or not the defendant had such a permit as charged in each
count in said complaint.

To justify you in finding the defendant guilty as charged in the first
count in the complaint, you must believe from the evidence in this case,
beyond a reasonable doubf, that the defendant, in the eity of Girard,
in the county of Crawford and State of Kansas, under the election of
the county attorney for this count, then and there having a permit to
sell, did unlawfully sell beer to John F. SBommers, and that then and
there this said defendant had reason to believe that said John F, Som-
mers purchased said intoxieating liquors for other than medieal, seien-
tific and mechanical purposes—all as charged in said complaint in said
count; and for the purpose of determining these ingredients of this
offense yon may inquire from the evidence:

Did the defendant sell intoxieating liquors to said person? 5

If so, when, where, and under what eircumstances?

Did the defendant have a permit so to sell?

Was the same sold upon a preseription and statement, or upon a
statement alone?

What did the statement therefor show to be the purpose or object
for which the liquor was sold?

Was the person therein named sick?

Did the defendant know that he was not sick?

Did he have good reason to believe that sueh person was not sick?

And for that purpose you may inquire:

How long did defendant know said John F. Sommers?

Was he acquainted with his habit?

Did he know his disease?

Did he have good reason to believe said liguor would be used as a
beverage, or did he believe it would be used as a medicine?

The number of times and the frequency the said Sommers got such
liquors (if at all), the purpose for which gotten, and all the facts, acts,
evidence, and circumstances surrounding these alleged sales, as you
have heard it on this trial, calculated to aid you in determining what
the taets in this case are upon said count.

To justify you in finding the defendant guilty as charged in the sec-
ond count in said complaint, you must believe from the evidence in
this case, beyond a reasonable doubt, that the defendant, at the city of

www.kansasmemory.org/item/211822 ~ Page 12/33

Kansas Memory is a service of the Kansas Historical Society ~ kshs.org



http://www.kansasmemory.org
http://www.kshs.org

Kansas Memory

Brief for the State. The State of Kansas ver sus Joseph E. McNaught

KANSAS
HISTORICAL
SOCIETY

12

Girard, in the county of Crawford, in the State of Kansas, under the
election of the county attorney for this court, then and there having a
permit to sell intoxieating lignors as a druggist, did then and there
unlawfully sell intoxicating liguors to W. H. Colean, who was then and
there in the habit of beeoming intoxicated, as charged in the second
count in said complaint; and for the purpose of determining these
matters you may and should inquire from the evidence in this case:

Did the defendant sell intoxicating liguors, beer, April 80, 1885, to
W. H. Colean, in the county of Crawford and State of Kansas and in
the city of Girard?

Did he have a permit as a druggist to sell intoxicating liquors?

Was or is said W. H. Colean in the habit of becoming intoxieated?

If so, when and where, and under what circumstances, and all the
matters to which I have heretofore called your attention, and all the
evidence, eircumstances, acts, sayings and doings of the defendant and
the said W. H. Colean, calenlated to aid you in ascertaining what the
facts in this case are on this count, as you have heard it on the trial of
this cause.

It is not necessary for the State to prove that the defendant knew
that said Colean was a habitual drunkard (if any).

The statute does not make such knowledge a constituent part of the
offense, and when without reference to the intent the statute forbids the
doing of an act in certain circumstances, and the defendant was under
no obligations to do it unless he knew it to be lawful.

If he does the forbidden act he violates ihe law irrespective of his
knowledge or ignorance of whether said Colean was an habitual drunk-
ard, (if he was one.)

And to justify you in finding the defendant guilty as charged in the
third count in this complaint in this action, you must believe from
the evidence in this case beyond a reasonable doubt, that the defendant,
in the ecity of Girard, in the county of Crawford and State of Kansas,
under the election of the County Attorney for this count, and then and
there having a permit to sell as a druggist, did then and there nnlawfully
allow intoxicating liguors sold by him as a medicine and otherwise to
be drank on His premises by J. Martin of two bottles of beer, under
said election as charged in said third count, and for the purpose of de-
termining these matters you should earefully serutinize the evidence in
this case, and the circumstance surrounding it, as you have heard it
upon the trial of this cause caleulated to throw light thereon, and to
aid you in determining what the facts in this case are nupon the charge
imputed to him by the terms of this eount in this complaint. -

And before you would be justified in finding the defendant guilty as
charged in the fourth count in this complaint, yon must be satisfied
and believe, from the evidence in this case, beyond a reasonable doubt,
that the defendant, in the eity of Girard, at the eounty of Crawford,
having a permit to sell intoxicating liquors as a druggist, did then and
there unlawfully sell intoxieating liquors—two bottles of beer —to
Henry J. Wells, by then and there selling the same without having pre-

-
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sented to him the written or printed prescription of any practicing
physician, or any written or printed statement of the kind and charac-

3 ter provided by law. to which your attention has been directed..........
..... ++aeuies Of the purchase of such liquors from him by said Henry J.

_J.. Wells, nunder said election, as charged in the fourth count of said com-
plaint; and for the purpose of determining these questions; you should

carefully weigh and consider all the evidence in this case as you have
heard it upon this trial, caleulated to aid you in aseertaining what the
facts in this case are. "

You will observe from the statute to which your attention has been
directed, that the druggist having a permit to sell intoxieating liquors,
is only authorized thereby to sell for medieal, seientific and mechanieal
purposes; and for those purposes in the manner pointed ont hy statute,
which, for medical purposes, for persons other than physicians and drug-
gists, is upon the written or printed statement of the applicant, or upon
the written or printed preseription made and signed by a physician
lawfully practicing his profession in the county wherein sueh druggist
may be doing business, and such written or printed statement of the
applieant.

Which statement setting forth the partieular purpose for which the
liquor is required, the kind and quantity desired, and that it is not in-
tended for a beverage, nor to sell or give away, and that the liquor is
necessary and actually needed for the use of the patient to be named in
the statement, which statement shall be signed by the applicant in each
| case in the presence of and attested by the druggist to whom they are
| presented.

} And to authorize the druggist to sell for mechanical and scientific ]
| purposes, it must be upon the written or printed statement of appli-
cant, setting forth the partichlar purpose for which the liguor is re-
quired, the kind and quantity desired, and that it is not intended for a
beverage, nor to sell or give away, which shall be signed by the applicant
| in each case in the presence of and attested by the druggist to whom
1 they are presented. g
I may also say to you that the term “attested by the druggist,”
i means the act of witnessing the statement and subseribing his name
! thereto as a witness. TUpon either of these statements being filed, as
provided in the statute to which I have directed your attention, the
ggist is authorized to furnish the kind and quantity of liquor therein
mentioned for the purpose therein named; and in such case, if the
druggist acts in good faith, he is protected by such statement, whether
) the person obfaining the same thereon uses the same for the purpose
therein named, or not.

The statement, if filled out under the rules which I have herein given
you, is a protection to the druggist and authorizes him to fill and furnish
| the liguors therein mentioned if he acts as heretofore suggested to you

1 in good faith; but such statement will not authorize the sale of intoxi-

l cating liquors to be used as a beverage, to be drank upon the premises
J or otherwise, and if the druggist, knowing and understanding that the
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same is to be so used, and a statement obtained for that purpose and
for the purpose of evading the terms and provisions of said act, on
the part of the person making the statement.

And the druggist, under such cireumstance such statement would be
no protection to the druggist.

If it is understood between the purchaser of intoxicating liquor on
such a statement and the druggist that sueh liquor is not ohtained for
medical purposes, as set out in the statement therefor, but are obtained
and sold by the druggist upon such statement for the purpose of being
vsed and drank as a beverage, a sale under, and a statement under, such
circumstanees will be no protection to the druggist; hence, in this case,
if you believe from the evidence in this case, beyond a reasonable doubt,
that the defendant in this action, in the city of Girard, county of Craw-
ford and State of Kansas, as charged in the first count in the complaint,
having a permit to sell intoxieating liquors as a druggist, did sell the
same as therein charged to John T.Sommers for other than medical,
scientific and mechanical purposes as so charged upon such statement,

knowing that sueh liquor was not obtained for the purposes therein ;

mentioned, and knowing, or having good reason to believe, that the
same was obtained to be drank as a beverdge—-all as charged in the
complaint in said count, you would be justified in finding the defend-
ant guilty as therein charged; otherwise, you should acquit him on that
count.

As heretofore suggested, the law requires that the druggist shall
only sell or barter for medical, scientific and mechanieal purposes, and
the law requires that the defendant shall act in good faith in the ob-
gervance thereof, and if he, in any manner seeking to avoid the terms
and provisions and for the purpose of evading i, knowingly and in-
tentionally sells any of said liquors mentioned in seetion one of the
act read you, for other purpose than those mentioned in said seetion,
he is to be held responsible for his nets (if any ) governed in this case
by the eleetion of the county attorney aforesaid.

And for the purpose of determining these questions, you may ‘and
should take into consideration the character of the place kept by the
defendant, what is kept therein, the manner in which it is furnished, its
make-up, and the frequency with whieh the person or persons obtained
intoxicating liquors, if at all obtained, the same.

The purposes, or pretended purposes, for whieh the liquors were
sold. .

Is it a specific for such purposes?

The physical or mental condition of the person obtaining the same.

The means of knowledge (if any ) which the defendant had for know-
ing the purposes and objeets for which the liquor (if any ) was ob-
tained, the place where drank, the frequency drank, the quantity
obtained, and all the cireumstances and evidence surrounding these
alleged transactions complained of calculated to throw light upon the
guilt or innocence of the defendant of the charges preferred against
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a convietion on that count., And in this case you must confine your in-
vestigations, deliberations and verdict thereto; and such sales, each
transaction by itself, and each sale by itself; but you may consider all
the other evidence in the case as you have heard it for the purpose of
determining the character of the place kept by the defendant, his
knowledge of the sales and transactions had therein, and whether or not
he had & permit, and all the eireumstances developed from this evidence
caleulated to throw light upon the offenses imputed to the defendant
under these elections.

It is ineumbent upon the State, before a convietion of the defendant
can be had in this case, to establish from the evidence therein the aver-
ments of the complaint on each count therein, upon which it velies for
a conviction therein, except the averments of time, which are governed
by the rules of law hereinafter mentioned.

You may find the defendant guilty of the offenses with which he is
charged in said complaint, or either of them, or you may aequit him of
all, as you shall find the facts to be from the evidence in this case, under
the rules of law herein laid down for your guidance; and if, from all the
evidence in this case, there is a reasonable doubt of the defendant’s
guilt on either, any or all of said counts, he must be acquitted on such
count or counts as yon so entertain such doubt (if any).

One of the modes recognized by law for the impeaching the veracity
of a witness is the introduction of persons as witnesses, who testify
that they are acquainted with the general reputation for truth and vera-
city of the witness sought to be impeached, in the neighborhood in
which he resides.

If you believe from the evidence in this case that the general reputa-
tion of the witness for truth and veraeity in the neighborhood where
he resides is bad, then that is a matter which you have the right to take
into consideration as affecting his credibility as a wiiness, and the
weight which you shall give to his evidence, and determine therefrom and
all the evidence in this case the value of the evidence which he has
given. You may disregard the same or give eredit thereto. as you shall
determine the fact to be as to the evidence as yon have heard it on the
stand. 9

Before you can find the said defendant guilty of either of the offenses
with which he is eharged in said complaint aforesaid, you must find,
and be satisfied from the evidence in this case beyond a reasonable
doubt, that he did in faet, in the county of Crawford and State of Kan-
sas, und since the 1st day of March, A. D. 1885, and before the institu-
tion of this prosecution, viz., July 8th, 1885, against him, commit some
one of the offenses imputed to him by the counts in the complaint, each
count separate to itself —all in the form and in the manner charged in
said complaint in said count. »

By the laws of this State the accused is made a competent witness to
testify.in this case, and as such he has been upon the stand and given
his version of the said offenses with which he is charged as aforesaid.

The fact that he is charged with an offense is not fo affect his credi-
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